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The United States has sued QVC Inc. (“QVC'), alleging
violations of the FTC Act, 15 U S.C. 8 45 et seq. QVC sells
consuner products via television. QVC alleges that each vendor
screens the on-air clains with a QVC executive before the program
airs, that each vendor signs a contract that warrants that al
clainms nmade to pronote the product are true, and that each vendor
prom ses to indemify QVC agai nst any harmthat may arise from
the breach of those warranties. The products in question in this
case include “For Wnen Only”, “Lite Bites” and “Bee-Alive,”
al l egedly designed to assist in weight |oss and maintain health.
The Governnent asserts that QVC violated an FTC order to cease
certain advertising practices stemmng fromon-air clains nade in

support of those products while being sold by Q/C. QVC, seeking



to shift potential liability, filed suit against the third party
def endants who market and advertise the products in question.
Specifically, QVC asserts clains of breach of contract,

prom ssory estoppel, and both common | aw and contract ual
indemmity. The third party defendants have noved to dism ss and
strike the third-party conplaint, and the Governnent has noved to
strike the third-party conplaint. Those notions will be granted
in part and denied in part.

The clains of breach of contract and prom ssory estoppel
must survive the notion to dismss. Viewng the pleadings in the
light nost favorable to QVC, the material elenents of both clains
have been sufficiently pled. Contrary to the third-party
def endants’ argunent, the facts alleged in those clains and the
relief demanded by QVC are broader than the clains nmade with
respect to indemification; thus the breach of contract and
prom ssory estoppel clains are nore than a nere reshuffling of
the indemmity clainms and constitute viable causes of action in
their own right.

The issues of common | aw and contractual indemification
present a closer question. There is no federal common | aw right
to indemification and public policy dictates agai nst recogni zi ng
such a right. See FTC v. Hang-Ups Enterprises Inc., 1995 W
914179 (C.D. Cal. Sept. 27 1995)(holding that Congress did not

intend to create a common law right to indemification in



consuner redress actions); see also S. Rep. 91-151, 93rd Cong.,
1st Sess., p. 29 (1973)(noting that allowing a right to

i ndemmi fication woul d hanper the Comm ssion’s ability to secure
consent orders). To the extent QVC asserts a common |law right to
indemmification the notion to dismss is granted.

As for contractual indemification, | start fromthe
principle that the purpose of the FTC Act is consuner protection,
not puni shment. Regina Corp. v. FTC 322 F.2d 765, 768 (3d G r
1963). As a result, allowing indemification in the context of
the FTC Act does not underm ne public policy to the sanme extent
as in the securities |law setting, where the focus is assigning
l[tability and puni shing wongdoing. In fact, indemification may
very well bring cul pable parties into this case. In addition,
there is a tendency in the law to honor the arms-length
transactions of parties and to consider the parties to a contract
to be in the best position to assign future liability. The
| anguage of the indemmification contracts in this case is
expansi ve and contenpl ates a wi de range of coverage. For
exanpl e, the Vitaquest contract states that Vitaquest w ||
i ndemmi fy QVC against “any and all danmages, clains, costs [or]
expenses(includi ng reasonable attorney’s fees)...” resulting from
a breach. Simlarly, the “Bee-Alive” agreenent covers “clains,

actions, suits, costs, liabilities, damages and expenses...”, and



is certainly broad enough to enconpass governnent enforcenent actions.

Finally, the third party defendants argue that the Court
should strike the third party conplaint due to inproper
i npl eading and jurisdiction issues. Since the indemification
clains directly relate to the Governnent’s case, Federal Rule of
Civil Procedure 14 applies. Wile the addition of clains may
conplicate the FTC enforcenent action, an analysis of the
ci rcunstances unique to this case, including the overlap of
i ssues and the possibility of inconsistent judgnments, leads ne to
concl ude that these clainms should remain. Scott v. WAlter Kidde
Portabl e Equi pment, 2002 WL 1880521 (E.D. Pa. Aug. 12, 2002).
Al so, the exercise of supplenmental jurisdiction is proper in this
case because there are no novel or conplex issues of state law in
play and the overlap of issues neans that state law will not
predom nat e.

In sum to the extent the notion to dism ss seeks to renove
common | aw i ndemmi fication clains, the notion is granted.
However, as to clainms of contractual indemnification, breach of
contract and prom ssory estoppel the notion is denied. The
notion to strike the conplaint is denied. Finally, the notion of
Dr. Lieberman, to the extent it is not rendered noot by the
resolution of the third-party defendants’ notion, is denied on
the nerits.

An Order foll ows.
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ORDER

AND NOW this 8th day of February, 2005, upon
consideration of third party defendant’s notion to dism ss and
strike the conplaint, and the responses thereto,

| T 1S HEREBY ORDERED that the notions are granted in
part and denied in part. It is further ORDERED

1. Al clains relating to common | aw i ndemmification are

di sm ssed with prejudice.

2. In all other respects the notions to dismss are
DENI ED
3. To the extent it is not rendered noot by the

di sposition of the notions to dismss, the Governnent’s

notion to strike the conplaint is denied.

/s/ John P. Full am

John P. Fullam Sr. J.



